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13.

13.1.

13.1.1.

13.1.2.

13.1.3.

13.1.4.

FINDINGS AND CONCLUSIONS IN
RELATION TO HABITATS REGULATIONS
ASSESSMENT

INTRODUCTION

Overview

This Chapter sets out the Examining Authority’s (ExXA) analysis and
conclusions in relation to the Habitats Regulations Assessment (HRA).
This will assist the Secretary of State (SoS) to perform the duties of the
Competent Authority under the Conservation of Habitats and Species
Regulations 2017 and the Conservation of Offshore Marine Habitats and
Species Regulations 2017 (‘the Habitats Regulations’).

This Chapter is structured as follows:

= Section 13.2: Findings in relation to Likely Significant Effects (LSE);

= Section 13.3: Conservation objectives for sites and features;

= Sections 13.4 to 1.8: Findings in relation to Adverse Effects on
Integrity (AEoI);

= Section 13.9: Engaging with the HRA derogations;

= Section 13.10: Consideration of alternative solutions;

= Section 13.11: Imperative Reasons of Overriding Public Interest
(IROPI);

= Section 13.12: Compensatory measures; and

= Section 13.13: HRA conclusions.

In accordance with the precautionary principle embedded in the Habitats
Regulations, consent for the Proposed Development may be granted only
after having ascertained that it will not adversely affect the integrity of
European site(s)! and no reasonable scientific doubt remains?.

Policy considerations and the legal obligations under the Habitats
Regulations are described in Chapter 3 of this Report.

! For the purposes of this Chapter, in line with the Habitats Regulations and
relevant Government policy, the term ‘European sites’ includes Special Areas of
Conservation (SAC), candidate SACs, possible SACs, Special Protection Areas
(SPA), potential SPAs, Sites of Community Importance, listed and proposed
Ramsar sites and sites identified or required as compensatory measures for
adverse effects on any of these sites. For ease of reading, this Chapter also
collectively uses the term ‘European site’ for ‘European sites’ defined in the
Conservation of Habitats and Species Regulations 2017 and ‘European Marine
Sites’ defined in the Conservation of Offshore Marine Habitats and Species
Regulations 2017, unless otherwise stated.

2 CJEU Case C-127 / 02 Waddenzee 7 September 2004.
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13.1.5.

13.1.6.

13.1.7.

13.1.8.

13.1.9.

13.1.10.

The ExXA has been mindful throughout the Examination of the need to
ensure that the SoS has such information as may reasonably be required
to carry out the duties of the Competent Authority. It has sought
evidence from the Applicant and the relevant Interested Parties (IPs),
including Natural England (NE) as the Appropriate Nature Conservation
Body (ANCB3), through written questions and Issue Specific Hearings
(ISH).

A number of the HRA matters discussed during the Examination were
also relevant to the Environmental Impact Assessment (EIA). Therefore,
this Chapter should be read alongside the following chapters of this
Report:

= Chapter 7 - Findings and conclusions in relation to marine and coastal
processes and sediments;

= Chapter 8 - Findings and conclusions in relation to marine and coastal
ornithology; and

» Chapter 9 - Findings and conclusions in relation to other marine
ecology matters.

RIES and consultation

The ExA produced a Report on the Implications for European Sites (RIES)
[PD-015], which documented and signposted HRA-relevant information
provided in the DCO application and Examination representations up to
Deadline (D) 5a (4 July 2022). The RIES was issued to set out the ExA’s
understanding of HRA-relevant information and the position of the IPs in
relation to the effects of the Proposed Development on European sites at
that point in time. It also posed a humber of questions, predominantly
targeted at the Applicant and NE, seeking clarifications on HRA matters.

Consultation on the RIES took place between 28 July 2022 and 18 August
2022. Comments were received from the Applicant [REP8-011] and NE
[REP8-029]. These comments have been taken into account in the
drafting of this Chapter.

A number of Examination submissions at D6, D7 and D8 included HRA-
relevant information. NE [REP8-029] noted that the RIES did not take
account of this information and advised that consultation on the RIES did
not adequately discharge the statutory requirement to consult NE on
appropriate assessments.

Given the amount of information submitted following publication of the
RIES, the ExA’s recommendation is that the SoS should undertake
further consultation to fulfil the duties under Regulation 63(3) of the

3 For the purposes of this Chapter the term ‘Appropriate Nature Conservation
Body’ (ANCB) is used, consistent with the Regulation 5 of The Conservation of
Habitats and Species Regulations 2017. The term SNCB has been used
elsewhere in this Report to refer to the Statutory Nature Conservation Body
which for the purposes of this report means the same as ANCB.
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13.1.11.

13.1.12.

13.1.13.

13.1.14.

13.1.15.

13.1.16.

Habitats Regulations and Regulation 28(4) of the Offshore Habitats
Regulations.

Relevant application documents

The Applicant’s HRA application documents comprised a Report to Inform
Appropriate Assessment (RIAA) [APP-167 to APP-178], information to
support the derogation case and proposed compensation measures [APP-
181 to APP-201] and a stand-alone HRA of the proposed derogation and
compensatory measures [APP-179 to APP-180]. A number of these
documents were revised during pre-Examination and Examination, as
detailed in the Applicant’s Guide to the Application [REP8-010].

These documents are hereafter referred to as ‘the Applicant’s HRA
Report’ and specific Examination Library references are provided as
appropriate.

Summary of the Applicant’s assessment

The Applicant’s screening conclusions are presented in Section 8 of the
RIAA [APP-167, amended by AS-014] and [REP5-012]. Table 4 of the
RIAA summarises the sites and features for which LSE from the Proposed
Development alone were identified. Section 8.2 detailed the screening
undertaken for the Proposed Development in combination with other
plans or projects. These sites were assessed by the Applicant to
determine if they could be subject to an AEol as a result of the Proposed
Development alone or in combination with other plans and projects, in
view of their conservation objectives.

The application version of the RIAA [APP-167, amended by AS-014]
concluded that the Proposed Development would not result in an AEol of
any European site. Despite this conclusion, the application documents
contained derogation information [APP-182, amended by AS-017] and
compensation proposals [APP-179] for the kittiwake, gannet, guillemot
and razorbill interest features of the Flamborough and Filey Coast Special
Protection Area (SPA) on a ‘without-prejudice’ basis [APP-179 to APP-
202], as NE had indicated during pre-application consultation that it
could not agree to no AEoI of a number of sites [APP-167, amended by
AS-014] and [REP5-012, Table 1].

During the pre-Examination phase, the Applicant submitted a position
paper concluding that there would be an AEol due to collision risk to
kittiwake in combination with other plans or projects during operation
[AS-023]. This conclusion was reflected in the updated RIAA [REP5-012].
The Applicant updated its derogation information and proposed
compensatory measures during the Examination.

The Applicant’s updated RIAA [REP5-012] concluded that the Proposed
Development would not result in an AEol of any other European site.
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13.1.17.

13.1.18.

13.2.

13.2.1.

13.2.2.

Summary of HRA matters considered during the
Examination

The conclusions of the Applicant’s assessment were not agreed with the
ANCB, NE. The main HRA matters raised by the ExXA, NE and the RSPB
and discussed during the Examination included:

» subtidal and intertidal benthic ecology:

o indirect effects from impacts on Smithic Bank*; and
o changes to the hydrodynamic regime as a result of impacts on the
Flamborough Front?;

= marine mammals:

o the need for further noise mitigation;

the Applicant’s approach to the in-combination assessment;

o the use of a Site Integrity Plan (SIP) to address in-combination
underwater noise impacts;

o indirect effects on prey availability from impacts on the
Flamborough Front; and

o collision risk with vessels in transit to and from ports;

o

» offshore and intertidal ornithology:

o characterisation of the ornithological baseline;

o the Applicant’s assessment methodology for collision risk,
disturbance, displacement and barrier effects;

o apportionment of baseline bird numbers to the Flamborough and
Filey Coast SPA; and

o indirect effects on prey availability from impacts on the
Flamborough Front.

These matters are discussed in the Sections below, as appropriate.

FINDINGS IN RELATION TO LIKELY SIGNIFICANT
EFFECTS (LSE)

Under Regulation 63 of the Habitats Regulations (and Regulation 28 of
the Offshore Habitats Regulations), the Competent Authority must
consider whether a development will have LSE on a European site, either
alone or in combination with other plans or projects. The purpose of the
LSE test is to identify the need for an ‘appropriate assessment’ and the
activities, sites or plans and projects to be included for further
consideration within it.

The Applicant also submitted a screening exercise for LSE in HRA terms
in relation to sites selected by the Applicant as potential HRA

4 See Chapter 7 of this Report for a description of Smithic Bank.
> See Chapter 7 of this Report for a description of the Flamborough Front.
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13.2.3.

13.2.4.

13.2.5.

13.2.6.

13.2.7.

compensatory measures [APP-179] and [APP-180]. The screening
exercise undertaken is discussed in Section 13.11 of this Report and is
not discussed further here.

Relevant UK European sites

Section 5 of the HRA Screening Report [REP2-005] detailed the initial
selection process undertaken by the Applicant to identify relevant
European sites and features for consideration in the LSE screening
assessment. The selection process was dependent on the nature of the
qualifying feature considered.

The Applicant’s HRA Report identified 40 European sites (and their
qualifying features) in the UK National Site Network® for inclusion in the
assessment. These are listed in Table 3 of the HRA Screening Report
[REP2-005].

The spatial relationship between the Order limits of the Proposed
Development and the European sites is shown in Figures A-1 to A-4 of
the Report to Inform Appropriate Assessment Part 2: Appendix A:
Habitat Regulations Assessment Screening Report (‘the HRA Screening
Report”) [APP-168], as amended [AS-015] and updated [REP2-005].
Table A3 in this document provides a list of the sites illustrated on Figure
A-2, as confirmed by the Applicant in its response [REP2-038] to the
ExA’s first written questions (ExQ1) [PD-006, HRA 1.7]. The proposed
locations of the offshore export cable corridor (ECC) and array area are
within the Southern North Sea Special Area of Conservation (SAC). The
proposed Order limits do not overlap with any other European site, either
onshore or offshore.

The Proposed Development is not directly connected with, or necessary
to, the management of a European site, therefore the relevant SoS must
make an appropriate assessment of the implications of the Proposed
Development on potentially affected European sites in light of their
conservation objectives.

Potential impacts

The Applicant’s HRA Report grouped the qualifying features of the
identified European sites into the following receptor types:

» subtidal and intertidal benthic ecology;
=  marine mammals;

= offshore and intertidal ornithology;

= onshore ecology’; and

6 The network of European sites in the UK.

7 Table 2 of the Applicant’s HRA Screening Report [REP2-005] identifies a
number of European sites located within a 15km buffer of the onshore Order
limits. However, for clarity, the reference to ‘onshore’ receptor type should be
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13.2.8.

13.2.9.

13.2.10.

13.2.11.

13.2.12.

= migratory fish.

This Chapter has a structure reflecting these receptor types for the
purposes of reporting, where appropriate. It should be noted that some
European sites assessed fall under more than one receptor type.

Table 5 of the HRA Screening Report [REP2-005] provided a detailed
account of the potential impacts from the Proposed Development on the
different receptor types, along with the potential geographical extent of
effects. Tables 6 and 7 of [REP2-005] and Table 1 of the HRA Screening
Matrices [AS-012] then confirmed which potential impact related to
which European site and qualifying feature.

The Applicant considered that all potential impacts during the
decommissioning phase would be similar to, and potentially less than,
those outlined in the construction phase [REP2-005, Tables 5 and 6].

In respect of onshore ecology, the Applicant considered effects during the
operation and maintenance phase would be similar to, but less than
those outlined in the construction phase due to their lesser extent and
shorter duration, for example repairing a short section of cable [REP2-
005, Table 7].

The information relating receptor types to potential impacts is
summarised in Table 13.1 below. Not all potential impacts were
considered by the Applicant for each qualifying feature, with reasoning
provided in the Applicant’s HRA Report. For simplicity, European sites are
listed in Table 13.1 if any of the potential impacts were assessed for any
of their qualifying features.

Table 13.1: Impact-effect pathways considered by the Applicant’s
assessment by receptor type

Relevant European sites
Potential impacts?® assessed (for LSE alone or
in combination)

Receptor

type

Temporary habitat loss/ Flamborough Head SAC

Subtidal disturbance
and - - Humber Estuary SPA
intertidal Temporary increase in Humber Estuary SAC

suspended sediment/ _
smothering Humber Estuary Ramsar site

Moray Firth SAC

benthic
ecology

Accidental pollution

inferred as impacts from the onshore elements of the Proposed Development
rather than the location of the European site. The only European sites falling into
this category are Humber Estuary SPA and Ramsar site.

8 Impact is relevant to all phases of the Proposed Development unless explicitly
stated. C = Construction. O&M = Operation and Maintenance. D =
Decommissioning.
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Receptor
type

Potential impacts?®

Relevant European sites
assessed (for LSE alone or

Spread of invasive non-
native species (INNS)
through introduction of hard
substrate

Increased nitrogen
deposition® (C & D)

Changes to physical
processes (O & M)

Long-term physical loss of
habitat (O & M)

Electromagnetic Fields
(EMF) (O & M)

in combination)

The Wash and North Norfolk
Coast SAC

Berwickshire and North
Northumberland Coast SAC

Increase in underwater
noise

Vessel disturbance

Vessel collision risk

Changes in prey availability

Southern North Sea SAC
Moray Firth SAC

The Wash and North Norfolk
Coast SAC

Barrier effect (O & M)

Marine and behaviour Humber Estuary SAC
mammals . .
Accidental pollution Humber Estuary Ramsar site
Temporary increase in Berwickshire and North
suspended sediment/ Northumberland Coast SAC
smothering (C & D)
Long-term physical loss of
habitat (O & M)
Direct disturbance and Greater Wash SPA
displacement Flamborough and Filey Coast SPA
Offshore . — Coquet Island SPA
and Chgnbgis in prey availability | Farne Islands SPA
intertidal and behaviour Hornsea Mere SPA
ornithology | Risk of collision (O & M)

Humber Estuary SPA
Humber Estuary Ramsar site
Northumbria Coast SPA

° Whilst the Applicant’s assessment is focussed on qualifying features of
European sites, the Applicant also identified a potential LSE on saltmarsh, as a
supporting habitat of designated features of the Humber Estuary SPA, due to
increased nitrogen deposition during construction. Conversely, the Applicant
provided a rationale for not screening for potential effects on habitats supporting
designated features of the Greater Wash SPA in Section 8.1.2 of [APP-167]: this
was due to factors including lack of connectivity, distance between works and
that SPA, and the scale and extent of works along the cable corridor.
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Receptor
type

Potential impacts?®

Relevant European sites
assessed (for LSE alone or

in combination)

Teesmouth and Cleveland Coast
SPA

Northumberland Marine SPA
St Abb’s Head to Fast Castle SPA
Forth Islands SPA

Outer Firth of Forth and St
Andrew’s Complex SPA

Fowlsheugh SPA

Buchan Ness to Collieston Coast
SPA

Troup, Pennan and Lion’s Heads
SPA

East Caithness Cliffs SPA
North Caithness Cliffs SPA
Copinsay SPA

Hoy SPA

Marwick Head SPA
Rousay SPA

Calf of Eday SPA

West Westray SPA

Fair Isle SPA

Sumburgh Head SPA
Noss SPA

Fetlar SPA

Hermaness, Saxa Vord and Valla
Field SPA

Lindisfarne SPA
Lindisfarne Ramsar site

Tips of Corsemaul and Tom Mor
SPA

Onshore
Ecology

Temporary habitat loss

Temporary disturbance/
damage to habitats

Habitat fragmentation or
severance

Visual disturbance to
species

Noise disturbance to species

INNS

Accidental release of
contaminants

Humber Estuary SPA
Humber Estuary Ramsar site
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13.2.13.

13.2.14.

13.2.15.

13.2.16.

Relevant European sites
Potential impacts?® assessed (for LSE alone or
in combination)

Receptor

type

Temporary increase in
suspended sediment/

smothering River Derwent SAC
Migratory Inc_rease in underwater Humber Estuary SAC
fish noise Humber Estuary Ramsar site

Temporary habitat loss/
disturbance

Accidental pollution

The Applicant’s assessment approach

The Applicant described how it determined what would constitute a
‘significant effect’ in Section 6 of its HRA Screening Report [REP2-005].
The Applicant’s screening conclusions were presented in Section 8 of the
RIAA [APP-167, amended by AS-014] and [REP5-012]. The detail behind
this summary was presented in the HRA Screening Matrices [APP-169,
superseded by AS-012] and HRA Screening Report [APP-168, amended
by AS-015].

The Applicant addressed potential in-combination effects arising from the
Proposed Development in Section 8.2 of the RIAA [APP-167, amended by
AS-014] and [REP5-012], which set out the methodology applied.
Section 8.2 was supported by the HRA Screening Matrices [APP-169,
amended by AS-012] and HRA Screening Report [APP-168, amended by
AS-015].

In respect of subtidal benthic ecology, marine mammals and offshore
ornithology, the other plans and projects included in the in-combination
assessment were set out in Tables 6, 7 and 9 of the RIAA [APP-167,
amended by AS-014] and [REP5-012]. In respect of onshore ecology,
Section 8.2.5 confirmed that nine projects had been identified for
inclusion on the shortlist of projects to be assessed cumulatively for
effects on onshore ecology and nature conservation and refers to ES
Volume A3, Chapter 3: Ecology and Nature Conservation [APP-027,
amended by AS-008] for further information.

The projects included in the in-combination assessment carried out by
the Applicant were presented in Section 7 of Appendix A of the RIAA
[REP2-005] for each of the receptor types assessed. The Applicant
applied a ‘tiered’ approach to the assessment in order to reflect
uncertainties around the other projects assessed. All impact-effect
pathways identified were considered for their potential contribution to in-
combination effects, regardless of whether potential LSE from the
Proposed Development alone were identified at the screening stage.
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13.2.17.

13.2.18.

13.2.19.

13.2.20.

13.2.21.

13.2.22.

The other projects included in the in-combination assessment had been
agreed with NE [RR-029] and no comments to the contrary had been
submitted by any other IPs. The Applicant updated the scope of the in-
combination assessment for the assessment as a whole at D5 in the
updated RIAA [REP5-012] to acknowledge the submission of an EIA
scoping request for the Northern Endurance Partnership Carbon Storage
project. This found no change to the information used in the in-
combination assessment for the Proposed Development or to the
conclusions drawn.

The conclusions of the Applicant’s screening exercise from the Proposed
Development in combination with other plans or projects were
subsequently summarised in Section 8 of the RIAA [APP-167, amended
by AS-014] and [REP5-012].

LSE from the Proposed Development alone

Table 4 of the RIAA [APP-167, amended by AS-014] and [REP5-012]
summarised the sites and features for which LSE from the Proposed
Development alone were identified. The Examination matters pertaining
to the screening exercise and the ExA’s screening conclusions are
detailed below.

ExA’s consideration of sites for which the Applicant concluded no
LSE on all qualifying features

The RIAA [APP-167] and [REP5-012] concluded that the Proposed
Development would not be likely to give rise to significant effects, either
alone or in combination with other plans or projects, on all qualifying
features of:

The River Derwent SAC [AS-012, Matrix 5];
Lindisfarne SPA;

Lindisfarne Ramsar site; and

Tips of Corsemaul and Tom Mar SPA.

NE [REP8-029] agreed there would be no LSE on the Lindisfarne SPA and
Ramsar site and noted that the tips of Corsemaul and Tom Mor SPA is in
Scotland and therefore not in its remit. The Applicant [REP8-011]
confirmed that it had made repeated attempts to consult with NatureScot
but had not received a response. The ExA is content that a LSE on these
sites can be excluded and therefore they are not considered further in
this Chapter.

The River Derwent SAC qualifying features include river and sea lamprey.
The Applicant [REP2-005] assessed the effects of temporary increases in
suspended sediments and smothering, increases in underwater noise,
temporary habitat loss or disturbance, and accidental pollution to these
features and concluded no LSE [REP2-005, Table 6] [AS-012, Matrix 5].
However, NE [REP8-029] submitted it would expect these features to be
considered in the appropriate assessment (ie for there to be a LSE) with
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13.2.23.

13.2.24.

13.2.25.

13.2.26.

13.2.27.

underwater noise, barrier effects and EMF impact pathways being
explored.

NE also considered [REP8-031], [REP3-015] and [REP8-029] there to be
a LSE on the sea lamprey qualifying feature of the Tweed Estuary SAC (a
European site not assessed by the Applicant) and on the river and sea
lamprey of the Humber Estuary SAC (for which a LSE was excluded for
these qualifying features [REP2-005, Table 6], [AS-012, Matrix 6b] and
[REP8-029]).

The ExA notes that the closest distance between the mouth of the
Humber (the access point for lamprey migration) and the ECC is 47
kilometres (km) and the distance between the mouth of the Humber and
the array area is 74km [REP2-005]. The ExA is content that, given the
zones of influence for potential impacts assessed by the Applicant, there
would not be a LSE on lamprey leaving or entering the mouth of the
Humber Estuary.

The EXA notes NE’s advice [REP8-029] that whilst there is considerable
information available about the biology of river and sea lamprey in
freshwater and estuaries, very little is known about their habits in
estuaries and the sea. Consequently, a pathway for impact cannot be
ruled out. Nevertheless, no credible evidence was presented to
demonstrate that lamprey could be affected out at sea, and the ExA also
notes NE’s statement [REP8-029] that it considers the risk to these
species to be low given the distance between these designated sites and
the project. The ExA also agrees with NE that it is not possible to
undertake a meaningful assessment of the impacts on migrating lamprey
at this time.

In respect of EMF, which NE considered to be a key impact pathway to be
explored, the ExA notes that this impact pathway was scoped out of the
EIA [APP-015, Table 3.8] for fish receptors on the basis that, “The spatial
extent of EMFs will be limited to the immediate vicinity of the cable, and
where possible cable burial will be the preferred option for cable
protection”. The ExA is content that sea and river lamprey from European
sites would not be significantly affected by EMF and considers that LSE
can be ruled out for this impact pathway.

The EXA is satisfied with the Applicant’s conclusions of no LSE to the river
and sea lamprey of the River Derwent SAC and Humber Estuary SAC,

and the sea lamprey of Tweed Estuary SAC. It considers that the
concerns of NE amount to a hypothetical risk without corroborative
evidence and does not consider there to be a LSE. Impacts on migratory
fish qualifying features are therefore not considered further in this
Chapter.
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13.2.28.

13.2.29.

13.2.30.

ExA’s consideration of sites for which the Applicant concluded
LSE on some or all qualifying features

The RIAA [APP-167, amended by AS-014] and [REP5-012] concluded
that the Proposed Development would be likely to give rise to significant
effects on one or more of the qualifying features of the remaining 36
European sites assessed (in the subtidal and intertidal benthic ecology,
marine mammal or offshore and intertidal ornithology receptor types).

Of these sites, the Applicant concluded there would be no LSE in respect
of impacts from the onshore elements of the Proposed Development. This
was agreed with NE in its Statement of Common Ground (SoCG) for
onshore matters [REP7-062]. The EXA therefore concludes that a LSE on
the Humber Estuary SPA and Ramsar site from the onshore works can be
excluded and is not considered further in this Chapter.

The ExA’s consideration of matters debated during the Examination for
marine mammals and offshore and intertidal ornithology receptor types
are detailed in Tables 13.2 and 13.3 below.
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Table 13.2: The ExA’s conclusions regarding screening of LSEs for marine mammals qualifying features for the Proposed

Development alone

European
site and

qualifying
feature(s)

Potential
impact

Increases in

Relevant information and ExA consideration

The Applicant screened out a LSE to harbour porpoise of the Southern North Sea
SAC from increases in suspended sediment [REP2-005, Table 6] and [AS-012,
Matrix 1]. This was on the basis that harbour porpoise frequently occur in
relatively turbid environments and because construction and decommissioning
activities will be localised and intermittent in nature. The Applicant cited

(construction)

015] and concluded no significant effect from piling on herring, taking account of
a proposed seasonal piling restriction at the offshore High Voltage Alternating

Southern evidence in the ES [APP-016] for harbour porpoise foraging in low light levels
North Sea SAC su;pend;:‘d harb and noted that the species also uses senses other than vision when foraging.
- harbour ;irggiig arbour | Ng [REP8-029] stated that “the Hornsea 4 Array lies wholly within the Southern | LSE
porpoise (construction) North Sea SAC, and the MDS would permit a large volume of sediment to be
disposed within the area during construction”. It expected the impact of
increases in suspended sediment to be considered in the HRA.
The Applicant’s Marine Processes Technical Report identifies a Zone of Influence
for sediment dispersal of 15km for the offshore ECC and 10km for the offshore
array [APP-067, Figure 1]. The ExA acknowledges harbour porpoise are a mobile
species, however, it considers that a clear LSE impact pathway exists.
. A LSE to harbour porpoise of the Southern North Sea SAC from changes in prey
Changes in prey availability was screened out by the Applicant.
availability and L . )
Southern behaviour - indirect | NE [REP8-029] noted that herring is a key prey item of harbour porpoise. It had
North Sea SAC | effects on prey concerns that the impacts of piling on herring would result in less food for
— harbour availability protected bird and marine mammal species off Flamborough Head and in the LSE
porpoise (herring) from North Sea [REP5-112] and [REP8-029].
piling noise The Applicant assessed the potential impacts of piling on herring in the ES [APP-
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European

site and Potential
qualifying impact
feature(s)

Relevant information and ExA consideration

Current (HVAC) booster stations (Work No. 3) (secured in the draft DCO through
Schedule 12, Part 2 - Condition 23).

As detailed in Chapter 9 of this Report, the appropriateness of this restriction
was subject to discussion during the Examination. The ExA considers that such a
restriction to protect the spawning herring should be considered as mitigation in
accordance with case law (People Over Wind and Sweetman v Coillte Teoranta
(Case C-323/ 17)).

This matter is also applicable to the Flamborough and Filey Coast SPA - see
Table 3 below.

The Wash and
North Norfolk | Vessel collision (all
SAC - harbour | phases)

seal

The Applicant initially screened out a LSE to harbour seal from construction
collision risk [AS-012, Matrix 4]. However, it later confirmed [REP8-011] that a LSE
LSE should be screened in.
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Table 13.3: The ExA’s conclusions regarding screening of LSEs for offshore and intertidal
ornithology qualifying features for the Proposed Development alone

European

site and Potential Relevant information and ExA consideration

qualifying impact
feature (s)

Changes in prey
availability and
Flamborough behaviour - indirect

and Filey effects on prey NE [REP8-029] noted that herring is a key prey item of all the Flamborough and LSE
Coast SPA - availability Filey Coast SPA birds. See Table 2 re Southern North Sea SAC.
all features (herring) from

piling noise

(construction)

The Applicant [AS-012, Matrix 24] screened out a LSE from barrier effects on
gannet and kittiwake during the operation and maintenance phase.

NE [REP2-083], [REP3-015] and [REP5-111, HRA 2.5] queried why the RIAA
only considers barrier effects on auks and only during the construction phase.

The Applicant [REP5-074, HRA 2.5] explained that an assessment of potential

Flamborough barrier effects on gannet and kittiwake for the operation and maintenance phase

Barrier effects

and Filey . was presented in ES Volume A2 Chapter 5 Offshore and Intertidal Ornithology

Coast SPA — (operation and [APP-017] and concluded negligible magnitude of impact and therefore neither | | g
gannet and maintenance) species were screened in for assessment in the RIAA. It explained that the

Kittiwake current (2022) Statutory Nature Conservation Body (SNCB) interim displacement

advice note states there is not enough evidence available to separate out and
quantify barrier effects separately to displacement effects. Therefore, barrier
effects are accounted for in the displacement assessments revised during the
Examination [REP5-078], which cover all phases of the Proposed Development.

In its response to the RIES [PD-015], NE [REP8-029] reiterated its position that
LSE cannot be screened out for all phases of the Proposed Development,
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European
site and

qualifying
feature (s)

Potential
impact

Relevant information and ExA consideration

however, it was content that barrier effects are accounted for in the
displacement assessment for these species.

Flamborough

Impacts on

The Applicant did not assess impacts on supporting habitat.

NE suggested [RR-029] that the proximity of the project area to the
Flamborough and Filey Coast SPA and the high densities of guillemot and
razorbill that appear to be present in August and September, could indicate
functional linkages between the area array and the SPA colony that warrant
consideration of SPA conservation objectives beyond population abundance (ie in
relation to supporting habitats). It considered that the exclusion of birds from

combined collision

in the species-specific assessment.

?:nd Filey supporting habitat | the array area would reduce the extent and distribution of their supporting
oast SPA - : ; LSE
guillemot and (op_eratlon and habitat [REP7-104].
razorbill maintenance) The ExA notes the Applicant’s response [REP1-038], [REP5-085] and [REP5a-
018] that the most important areas of sea for this species are not located in the
Hornsea Four array area and in particular are closer to the Flamborough and
Filey Coast SPA colony during the breeding period and to a considerable distance
to the south of the array area during the post-breeding period. However, given
the clear usage of the site, the ExA considers there to be a credible impact
pathway.
Direct disturbance | The Applicant’s screening matrix [AS-012, Matrix 24] considered impacts on
Flamborough and displacement/ herring gull and puffin of the seabird assemblage only. NE [RR-029, Appendix B]
and Filey changes in prey requested full consideration be given to the potential impacts on the seabird
Coast SPA - availability and assemblage feature of the Flamborough and Filey Coast SPA. LSE
seabird behaviour/ collision | The Applicant explained [REP1-038] that it had not addressed impacts on the
assemblage mortality/ component species of the seabird assemblage which had already been assessed

HORNSEA PROJECT FOUR OWF: EN010098

REPORT VOLUME 3: TO THE SECRETARY OF STATE: 22 November 2022 16




European

site and Potential
qualifying impact
feature (s)

Relevant information and ExA consideration

and displacement/ | The ExA considers that the LSE impact pathways which have been screened in
barrier effects for the component species assessed in the species-specific assessment should
also be screened in for the Flamborough and Filey Coast SPA seabird
assemblage.

The Applicant did not assess effects of changes to physical processes on the
Greater Wash SPA [AS-012, Matrix 23].

NE considered [RR-029] and [REP8-029] that impacts on the Greater Wash SPA
from works in the ECC giving rise to effects on marine processes should be
Impacts from screened in to inform the overall assessment of LSE. However, it confirmed it

works in the ECC - | had no specific concerns.
marine processes

(construction)

Greater Wash
SPA

No
The ExA notes the Applicant’s response [REP1-038] that changes to physical LSE

processes from landfall activities would be localised and that works along the
ECC would result in short-lived and localised elevated suspended sediment
concentrations; as such, no impacts are predicted on the supporting habitats in
the Greater Wash SPA. The ExXA has considered the evidence presented by the
Applicant and NE’s confirmation that it does not have any specific concerns about
LSE and is content that further consideration of LSE is not required.

Table 1 of the RIAA [APP-167, amended by AS-014] and [REP5-012] stated
Farne Islands that razorbill, as a component of the seabird assemblage feature of Farne

SPA - Razorbill Islands SPA, was not included in the RIAA as it is outside the ‘mean maximum
(component of | Disturbance and plus 1 standard deviation’.

the seabird displacement However, NE [RR-029, Appendix B] advised that a LSE from disturbance and
assemblage) displacement of razorbill (a component of the seabird assemblage feature)
should be screened in, as for the other auk species, or further evidence provided
to clarify why LSE were not triggered.

LSE
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European

site and Potential
qualifying impact
feature (s)

Relevant information and ExA consideration

The Applicant reiterated the conclusion of no LSE in ‘Razorbill Assessment: Alone
and In combination Farne Islands SPA’ [REP2-047] and [REP8-011]. It stated
that the Farne Islands SPA population of razorbill would be an extremely minor
component of the overall North Sea and English Channel Biologically Defined
Minimum Population Scale across the wider non-breeding season (an
apportionment rate of 0.08% during the migratory seasons and 0.20% during
the winter season). Applying NE’s range of displacement mortality rates, it
predicted mortality of less than one breeding adult bird from the Farne Islands
SPA across the non-breeding season. The Applicant concluded that this is so low
as to be considered no material contribution to the natural baseline mortality
rates at this colony and would not provide any meaningful contribution to in-
combination effects.

Nevertheless, NE [REP7-071] and [REP8-029] stated there is a clear impact
pathway for razorbill and advised that a LSE should be identified.
Despite the low numbers of razorbill from the Farne Islands SPA potentially

present in the array area, the ExA agrees that there is a potential impact
pathway as some individuals may be present in the array area.
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13.2.31.

13.2.32.

13.2.33.

13.2.34.

13.2.35.

The potential for indirect effects as a result of impacts on the
Flamborough Front and Smithic Bank was discussed in addition to the
matters detailed in Tables 13.2 and 13.3 above. These indirect effects
were considered potentially to affect qualifying features of subtidal and
intertidal benthic ecology, marine mammals and offshore and intertidal
ornithology receptor types.

Flamborough Front: the Applicant had excluded the potential for any
LSEs resulting from impacts on the Flamborough Front. However, NE and
the Marine Management Organisation (MMQO), advised by Cefas, [RR-029]
and [REP5-107] stated that the Flamborough Front is a ‘biodiversity
hotspot’ and thus the potential for changes resulting from the Proposed
Development could have long-term effects on marine primary production
and the wider marine ecosystem. They advised that further consideration
be given to potential impacts in the context of the HRA, specifically in
relation to the Flamborough Head SAC, the Flamborough and Filey Coast
SPA, the Humber Estuary SAC, SPA and Ramsar site and the Southern
North Sea SAC. Their concerns were that foundation structures could
generate turbulent wakes and cold-water plumes in the array that could
impact on the form and function of the Flamborough Front and have
indirect effects on the hydrodynamic regime and primary productivity.

Chapter 7 of this Report provides further details of the concerns relating
to impacts on the Flamborough Front discussed during the Examination,
which are not repeated here. It is evident, given the extensive debate
during Examination, that there are many uncertainties in this area, and it
is clearly a matter that the statutory advisors have key concerns about.
The EXA considers there to be a credible impact pathway and on this
basis the EXA cannot exclude LSE. The European sites and qualifying
features for which a LSE is screened in from potential effects on prey
availability during operation and maintenance are therefore:

» Southern North Sea SAC - harbour porpoise;

= Humber Estuary SAC and Ramsar site — grey seal; and

*» Flamborough and Filey Coast SPA - all features (including the seabird
assemblage).

NE also advised [RR-029] that impacts on the Flamborough Head SAC
from changes to the hydrodynamic regime (as a result of potential
impacts on the Flamborough Front) should be screened in. The ExA also
considers there to be a credible impact pathway and, on this basis,
cannot exclude LSE.

Smithic Bank: NE [RR-029] raised concerns that changes in elevation of
Smithic Bank from cable installation and cable protection, along with
alterations to sediment transport due to the Dogger Bank A and B cable
crossing, could modify the Holderness shoreline morphology. This could
indirectly affect other marine process receptors including the Humber
Estuary SAC, SPA and Ramsar site and the Flamborough Head SAC.
Furthermore, NE noted the importance of Smithic Bank for sandeel and
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13.2.36.

13.2.37.

13.2.38.

13.2.39.

other fish species, which are key prey for marine mammals [REP8-029].
This position was refuted by the Applicant [REP1-038].

Chapter 7 of this Report provides further details on the concerns
regarding the impacts from the installation of the offshore export cable
on Smithic Bank that formed a key part of the Examination discussions,
and they are not repeated here. As with the effects on Flamborough
Front, the EXA considers there to be a credible impact pathway and on
this basis the ExXA cannot exclude LSE. The ExA therefore concludes there
to be LSEs as follows:

= effects of changes to physical processes on;

o Flamborough Head SAC;
o reefs
o Humber Estuary SAC and Ramsar site;
o Atlantic salt meadows;
o Salicornia and other annuals colonising mud and sand;
o sandbanks which are slightly covered by seawater at all
times;
o mudflats and sandflats not covered by seawater at low tide;
estuaries; and
o impacts on the above features in the context of their
function as supporting habitat for SPA and Ramsar site
features.

o

» effects of changes to physical processes on supporting habitats of the
qualifying features of;

o Humber Estuary SAC - grey seal.
. effects on primary production and prey availability for;

o Southern North Sea SAC - harbour porpoise; and
o Humber Estuary SAC - grey seal.

No further matters relevant to subtidal and intertidal benthic ecology
receptor type qualifying features were discussed during the Examination.

LSE from the Proposed Development in combination

The RIAA [APP-167, amended by AS-014] and [REP5-012] concluded
that there would be no in-combination effects where an effect from the
Proposed Development alone is insufficient to result in potential LSE.
Section 8.2.6 confirmed that LSEs for migratory fish have been screened
out given the lack of any viable pathway, therefore there would be no in-
combination LSE.

In all cases, where the Applicant’s screening exercise [APP-168, amended
by AS-015] established the potential for LSE to arise from the Proposed
Development alone, the potential for in-combination effects was also
considered and discussed in the Applicant’s RIAA [APP-167, amended by

HORNSEA PROJECT FOUR OWF: EN010098
REPORT VOLUME 3: TO THE SECRETARY OF STATE: 22 November 2022 20



13.2.40.

13.2.41.

13.2.42.

13.2.43.

13.2.44.

13.2.45.

13.2.46.

AS-014] and [REP5-012]. This approach as far as it has a bearing on the
screening for LSE was not a matter of dispute during the Examination.

The Applicant did not identify any additional LSEs as a result of in-
combination effects than those identified as a result of the Proposed
Development alone.

The ExA, as a matter of principal, disagrees that combining effects that
are not LSE automatically means that there can be no in-combination
LSE, unless all are trivial and inconsequential. However, in looking at the
specifics of this case, and noting that no concerns were raised with the
approach, the ExA is content that there are no additional LSEs when the
Proposed Development is considered in combination with other plans or
projects, compared to the Proposed Development alone.

LSE assessment outcomes

The ExA concludes that there are a number of additional LSEs to those
identified by the Applicant. The sites, features and impact pathways for
which the ExA concludes there to be a LSE from the Proposed
Development alone or in combination are provided in Tables 13.4 to 13.7
of this Chapter (see Sections 13.4 to 13.8). These tables consider
whether sites and features could be subject to AEol, in view of their
conservation objectives.

The ExA also notes that the RIES [PD-015] detailed the following
potential impact pathways that were initially screened out by the
Applicant and queried by NE, these being:

= impacts from the coastal access ramp [PD-015, Table 3.3, 3.1.4 and
3.3.10]; and
= impacts on fulmar [PD-015, Table 3.3, 3.3.5].

By the close of Examination, NE [REP8-029] had confirmed its agreement
that a LSE could be excluded for these pathways, as per the Applicant’s
original conclusions. Therefore, the ExA is content that further
consideration does not need to be given to these matters.

The RIES also noted that effects on breeding and non-breeding bittern of
the Humber Estuary SPA were not assessed by the Applicant. NE
subsequently confirmed [REP8-029] that a LSE can be excluded for
bittern in the Humber Estuary SPA.

Non-UK European sites

The Applicant’s screening assessment also considered European sites
outside the UK National Site Network [AS-014, Table 3]. The Applicant
identified LSE for twelve sites in European Economic Area (EEA) States,
all in relation to potential impacts on grey seal, harbour seal, or both.
These are addressed further in Section 13.6 of this Chapter.
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13.2.47.

13.2.48.

13.2.49.

13.2.50.

13.2.51.

13.3.
13.3.1.

13.3.2.

The Applicant did not identify potential transboundary effects on any
other receptor type in non-UK European sites. The Applicant’s
Transboundary Screening Report [APP-055] explained that this was
because it considered there to be no pathway for effects on benthic or
intertidal ecology in other EEA States, nor for there to be any
connectivity between ornithological sites in other EEA States and the
Proposed Development that was significant enough to be considered in
the assessment. This conclusion was not disputed by any IPs.

The Applicant’s Screening Report [AS-014] confirmed that NE had stated
during pre-application that it would not be responding on transboundary
effects. However, NE confirmed [REP7-071] that it was satisfied that the
Applicant had identified all relevant ornithological transboundary sites.
The RSPB confirmed in its SoCG [REP1-050] that it agreed with the
Applicant’s transboundary conclusions in the RIAA.

Section 5.2 of the HRA Screening Report [APP-168, amended by REP2-
005] described the transboundary consultation undertaken by the
Applicant.

Under Regulation 32 of the EIA Regulations, eight EEA States were
notified by the Planning Inspectorate of the potential for impacts on
European sites. These impacts included matters of relevance to European
designated sites. The notified sites were Belgium, Germany, France,
Ireland, Sweden, the Netherlands, Denmark and Norway.

Three EEA States (Denmark, Belgium and Ireland) requested further
involvement in the transboundary consultation process and all three
provided consultation responses. In its consultation response, the Irish
Government noted that it was unlikely that there was a linkage between
the Proposed Development and marine mammal populations in Ireland.
The Belgian Government responded that it had no comments on the
transboundary consultation and did not participate further. The Danish
Government’s consultation response gave advice on mitigation measures
for impacts on marine mammals and offshore ornithology, but it did not
specifically refer to impacts on European sites.

CONSERVATION OBJECTIVES

Appendix D of the RIAA [APP-171 to APP-173] summarised site-specific
information for all designated sites screened in by the Applicant along
with their conservation objectives. Equivalent ‘conservation targets’ were
provided for non-UK European sites. The application documents make
reference to NE supplementary advice throughout the assessment.

NE [REP8-029] confirmed that the conservation objectives presented in
the RIAA were correct, with the exception of Northumberland Marine
SPA. The RIAA stated that the conservation objectives for the
Northumberland Marine SPA were:
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13.3.3.

13.3.4.

13.3.5.

13.3.6.

13.4.

13.4.1.

= "To ensure for the qualifying species that the following are maintained
in the long term:

Population of the species as a viable component of the site;
Distribution of the species within site;

Distribution and extent of habitats supporting the species;
Structure, function and supporting processes of habitats
supporting the species; and

o No significant disturbance of the species.”

o O O O

NE [REP8-029] confirmed that the conservation objectives for the
Northumberland Marine SPA have been revised. The EXA notes that these
are now to:

=  "“Maintain or restore:

o the extent and distribution of the habitats of the qualifying
features;

o the structure and function of the habitats of the qualifying
features;

o the supporting processes on which the habitats of the qualifying
features rely;

o the populations of each of the qualifying features; and

o the distribution of qualifying features within the site.”

The EXA is satisfied that the differences are minor enough to mean that
the Applicant’s assessment in respect of this site can be relied on to
inform the SoS’s conclusion. Furthermore, it notes that no concerns were
raised in relation to the conclusions drawn in the assessment for the
Northumberland Marine SPA.

NE [REP8-029] also highlighted an update to Supplementary Advice on
Conservation Objectives (SACOs) for some European sites, as well as
SACOs for sites not identified in the RIAA.

The EXA did not identify LSEs for any additional European sites not
screened in by the Applicant, therefore is content that all relevant
conservation objectives have been presented.

FINDINGS IN RELATION TO ADVERSE EFFECTS ON
THE INTEGRITY (AEoI) - INTRODUCTION

Overview of Applicant’s assessment

The European sites and qualifying features for which the Applicant
identified a LSE were further assessed by the Applicant to determine if
they could be subject to AEol from the Proposed Development, either
alone or in combination. The assessment of AEol was made in light of the
conservation objectives for the European sites and relied on the project
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commitments detailed in Table 3 of the RIAA [APP-167, amended by AS-
014] and [REP5-012]%°,

The application version of the RIAA [APP-167, amended by AS-014]
concluded that the Proposed Development would not result in an AEol of
any European site. However, the Applicant reconsidered its RIAA
conclusions in light of the SoS’s decisions on the Norfolk Boreas and
Norfolk Vanguard offshore wind farm projects [REP1-010], [REP2-038]
and [AS-023] and concluded that the Proposed Development could result
in AEol of the Flamborough and Filey Coast SPA due to:

= in-combination effects of collision on kittiwake.

This conclusion was reflected in the updated RIAA [REP5-012] and was
agreed with NE as the ANCB [REP3-018]. It was not disputed by any
other IP.

Approach to in-combination assessment

The Applicant’s methodology for the assessment of in-combination
effects on integrity is set out in Section 11 of the RIAA [APP-167,
amended by AS-014] and [REP5-012]. As with the LSE screening, the in-
combination assessment adopts a tiered system to the projects
considered, to address differing levels of certainty about their
contribution to in-combination effects.

Table 29 lists the other projects considered for each receptor type,
excluding ornithology, which is addressed in Section 11.4. Section 8.2
sets out the approach to tiering the projects considered. Comments were
received from NE on the tiering approach [RR-029] for marine mammals,
as noted in Section 13.6 below.

Where effects from the Proposed Development alone were considered by
the Applicant to be trivial and inconsequential, in-combination effects
were excluded as the contribution of the Proposed Development would be
imperceptible. NE raised concerns about the use of this approach in
relation to offshore ornithology [RR-029], as detailed in Section 13.7 of
this Chapter.

ExA’s consideration of AEol

The ExA’s consideration of AEol is presented in the following Sections:

Section 13.5 - subtidal and intertidal benthic ecology;
Section 13.6 — marine mammals;

Section 13.7 - offshore and intertidal ornithology; and
Section 13.8 — AEol assessment outcomes.

10 project commitments included design measures as well as the production of
specific management plans.
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In reaching its conclusions, the ExA has had regard to NE's comment
[REP8-029] that a conclusion on AEol should be made at a feature level,
based on all potential impacts on that feature. It acknowledges NE’s
comment that, “it is possible that an individual pathway might be
considered to have insufficient impact to drive a conclusion of AEol for a
given feature when considered in isolation, but an overall conclusion of
AEol could still be reached when it is considered with all other impact
pathways”. Nevertheless, where there has been clear agreement or
disagreement for a specific impact pathway, the ExA has identified this in
the Report.

As with the screening exercise, a humber of the debated AEol spanning
different receptor type groups related to the potential for indirect effects
as a result of impacts on the Flamborough Front and Smithic Bank. These
are discussed below.

The Flamborough Front

As noted in Section 13.2 of this Chapter, the ExA screened in the
potential for indirect effects on prey availability for qualifying features of
the Southern North Sea SAC, Humber Estuary SAC and Ramsar site and
the Flamborough and Filey Coast SPA as a result of impacts on the
Flamborough Front.

Chapter 7 of this Report details the key matters discussed during the
Examination regarding the Flamborough Front. In terms of implications
for the HRA, the Applicant did not agree that further consideration in the
context of HRA was required as the mitigation proposed in its application
would reduce impacts and that no new impacts arose that invalidated the
HRA submitted with the application [REP5a-017].

The Applicant considered [REP5-066] that the quantity of nutrients in the
area would not change, therefore it could not see how the primary
production would change.

In respect of birds, the Applicant’s Indirect Effects of Forage Fish and
Ornithology [REP5-085] identified Atlantic herring, sandeel and sprat as
key forage fish of relevance to qualifying features of the Flamborough
and Filey Coast SPA. It stated that nursery grounds for these fish are
located across the North Sea, rather than focused on a particular area
near the Front system. It concluded that any nutrient and plankton
upwelling is associated with the interaction between background
hydrodynamic processes and bathymetry and not a function discrete to
the Flamborough Front. It acknowledged that the distributions of forage
fish and seabird density may be linked to the position of the Flamborough
Front at certain times of the year (summer): however, outside the
summer, the distributions of forage fish and seabird density may be
linked to water depth (bathymetry) and benthic ecology. It noted that
the higher seabird density areas to the south of the array area coincide
with shallower depth waters, where more of the water column is
accessible to seabirds to exploit forage fish more easily than other areas
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that have deeper waters. Furthermore, it noted the spatial and temporal
aspects of the Flamborough Front are highly variable, thereby making it
difficult to conclude strong relations between post-breeding auk dispersal
and the formation and extent of the Front. The Applicant concluded that
any impacts would not alter biological functioning at a regional sea scale
(North Sea), but it would be limited to tens or hundreds of metres
around the location of individual foundations.

In respect of impacts on marine mammals, the Applicant’s response
[REP8-011] to the RIES [PD-015] highlighted their large foraging ranges
and considered NE had not provided any scientific evidence to counter
the Applicant’s conclusions.

NE [REP6-060] agreed with the Applicant that there was limited direct
evidence to explain how important the Flamborough Front is for forage
fish, and how it drives the distribution and abundance of forage fish at a
more detailed scale. Therefore, it contended that the distinctions made
by the Applicant of the relative importance of the proposed array area
compared to other locations in the vicinity of the Front should be given
limited credence.

NE [REP6-060], [REP7-103] and [REP8-029] did not believe the Applicant
has provided sufficient evidence to rule out the potential for changes to
oceanographic processes that govern the occurrence of the Flamborough
Front and more localised but still extensive marine processes. Such
processes may have a significant influence on the distribution and
abundance of forage fish in the area, which in turn could drive the
distribution, abundance and, potentially, survival of piscivorous seabirds
and in particular the survival of guillemot and razorbill during the chick
rearing and moult period.

It considered [REP5-114] there to be, “the potential for large-scale
changes to annual primary productivity due to the presence of the
Hornsea Four array, either alone and/ or in-combination with a cluster of
OWFs, due to impacts on the Flamborough Front”.

The RSPB supported NE’s position [REP7-099].

Smithic Bank

As noted in Section 13.2 above, NE raised concerns that changes in the
elevation of Smithic Bank from cable installation and cable protection,
along with alterations to sediment transport due to the Dogger Bank A
and B cable crossing, could modify the morphology of the Holderness
shoreline and indirectly affect the Humber Estuary SAC, SPA and Ramsar
site and the Flamborough Head SAC.

Impacts on Smithic Bank were discussed during the Examination, as
detailed in Chapter 7 of this Report, alongside information on changes
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made by the Applicant to the maximum design scenario (MDS)!!. The
MMO and NE [REP5-107] and [REP8-031] stated that considerable
uncertainty remained in relation to the baseline characterisation of
Smithic Bank and advised that further consideration be given to potential
impacts in the context of the HRA; however, specific potential impacts in
an HRA context were not discussed.

Furthermore, NE [REP7-103] highlighted the potential for in-combination
effects as a result of cable installation with other developments (listed by
NE as Dogger Bank A and B, Scotland England Green Link 2 Cable and
Dogger Bank South). It advised that successive cable installations could
act cumulatively to alter the morphology of the sandbank through the
combined influence of sediment removal and changes to transport
pathways and sought a detailed assessment of the cumulative impacts of
multiple developments. It also highlighted concerns relating to in-
combination impacts from the placement of cable protection.

The Applicant [REP8-016] responded that NE’s comments lacked
specificity, supporting analysis and evidence. It stated that it was unclear
what sites, features, pathways and impacts NE was referring to, or why
such effects were likely to be significant. It reiterated its conclusion of no
AEol from the Proposed Development alone or in combination in relation
to impacts on marine processes.

ExA conclusion on marine processes

By the close of Examination, NE remained of the view that it could not
rule out AEols from indirect effects resulting from impacts of the
Proposed Development (alone or in combination with other plans or
projects) on both the Flamborough Front and Smithic Bank.

As detailed in Chapter 7 of this Report, the ExA agrees that the science is
imprecise, and that post-construction monitoring would be appropriate to
establish the accuracy of assumptions made in the ES. It is aware of the
more stringent requirements of the HRA Regulations as explained in NE's
statement [REP8-029] that a HRA, “needs to be thorough, based on the
best available evidence, with no lacunae, and that there needs to be
certainty beyond reasonable scientific doubt in its conclusions”. However,
it also acknowledges the extensive work undertaken by the Applicant
during the Examination to address NE’s concerns. The Applicant [REP8-
016] stressed that it had exhausted all evidence gathering and
presentational avenues and provided far greater detail on the topic than
for other projects in the vicinity of the Proposed Development.

The ExA agrees with the Applicant that some of NE’'s comments on
marine processes, particularly regarding Smithic Bank, lack specificity on

11 Primarily a 25.8% reduction in maximum volumes for bedform clearance, a
reduction in cable protection across Smithic Bank from 10% to 5%, and a
reduction in the maximum number of gravity base structures from 110 of the
180 turbine locations to 80.
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the features and pathways of effect. The ExXA sought clarity on some
matters in the RIES [PD-015] but NE did not provide further explicit
details about what the exact indirect effects on habitat qualifying features
of European sites from impacts on Smithic Bank could be, for example,
habitat damage or loss. As such, the EXA has struggled to afford weight
to generalised comments.

The ExXA saw no compelling evidence of likely marine processes or other
direct or indirect pathways between Smithic Bank and sensitive European
sites in this respect. It sought clarity through questions in the RIES but
received no further detail. Similarly, the ExA was not presented with any
credible evidence that supporting habitats for any SPA or Ramsar site
would be significantly affected by impacts resulting from any changes to
Smithic Bank.

In respect of the Flamborough Front, the ExA notes that impacts would
not occur annually as the Front’s location is not fixed. It cannot be
concluded with certainty how often, whether or what proportion of the
Front would be affected. The ExA notes that the science is imprecise but
is satisfied that the impacts would be of a local scale and temporary
nature in the context of the whole length of the Front. It saw no
compelling evidence to demonstrate that any impacts would substantially
exceed the average, long-term annual variability of the Front, that
marine mammal and seabird foraging range is defined by the location of
the Flamborough Front, or that their food resource as a whole would be
affected to such a degree that the integrity of the European site would be
compromised.

Ultimately, due to the nature of the qualifying features and the imprecise
science, the ExA considers that it was not possible for the Applicant to
demonstrate with absolute surety that there would be no indirect effects
from changes to the Flamborough Front and Smithic Bank. However,
given the evidence presented by the Applicant and the independent
expert review12, it considers it most unlikely that any such effects would
be of sufficient magnitude to affect the integrity of any European site.

Whilst NE highlighted the potential for in-combination effects as a result
of marine processes, this was not explored in detail during the
Examination as the Applicant found no potential for individual AEoI. The
EXA is content with the conclusion.

The ExA notes that NE suggested a way forward to address any impacts
on European sites from marine process effects whilst acknowledging that
it may present some legislative challenges [REP7-103]. As noted above,
the ExA finds no likely prospect of AEol, so it does not accept the need
for such steps. In any case, it considers that the acknowledged legislative
challenges make the suggestion untenable at this time.

12 See Chapter 7 of this Report for details of the independent peer review by
Professor Mike Elliott [REP5-066].
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The EXA also notes that the ANCB would be involved in the process of
discussing and approving final versions of the various management plans
through deemed marine licence (DML) conditions in the recommended
DCO, providing further opportunity to influence mitigation and monitoring
measures, providing further reassurance about this conclusion.

FINDINGS IN RELATION TO AEol - SUBTIDAL AND
INTERTI